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TORRUELLA, Circuit Judge. Def endant - appel | ant, Amado

Lopez ("Lobpez"), entered a conditional plea of guilty on charges of
conspiring to possess cocaine and cocaine base with intent to
di stribute. See 21 U S.C. 88 841, 846. On appeal, Lbépez
chal l enges an adverse ruling below on his notion to suppress
evi dence obtained pursuant to a wiretap warrant governed by Title
1l of the Omibus Crine Control and Safe Streets Act of 1968
("Titlelll™), 18 U.S.C. 88 2510-22. For the first tinme on appeal,
the appellant also raises a constitutional challenge to the
sentence i nposed by the district court. For the reasons set forth
bel ow, we reject Lépez's argunents and affirmthe rulings of the
district court.

I. BACKGROUND
A. The conspiracy

In early April 1999, an agent of the Drug Enforcenent
Adm ni stration ("DEA") received information from a confidentia
source indicating that a cocaine distribution conspiracy was
operating in the area of Brunswi ck, Maine. Wth the help of the
confidential source, undercover DEA agents were able to contact
menbers of the conspiracy directly and arrange several controlled
purchases of cocaine. The DEA was also able to gain information
concerning the conspiracy through other investigative techniques,
i ncluding visual surveillance and pen-register analysis. In

addi ti on, DEA agents obtained the assistance of at | east one ot her



confidential source who was able to identify other nmenbers of the
conspi racy.

On Novenber 17, 1999, the governnment applied for
authorization to conduct wretaps of two nobile telephones
al l egedly used by nenbers of the drug distribution ring. Along
with the application, DEA Agent Brian Boyle ("Boyle") subnitted an
affidavit describing the investigation of the drug conspiracy to
date. Boyle detailed the progress of the investigation and vari ous
i nvestigative techniques that either had been tried previously or
were deenmed unlikely to succeed. Based on the government's
application, Chief U S D strict Judge D. Brock Hornby granted the
wiretap application. The order issued by Chief Judge Hornby
provi ded:

Wherefore, it is hereby Ordered that special

agents of the United States Drug Enforcenent

Adm ni stration and ot her investigative and | aw

enforcenent officers, assisted, if necessary,

by qualified translators, pursuant to the

application of the Assistant United States

Attorney Jonathan A. Toof, are authorized to

intercept and record w re conmunications to

and fromthe cellular tel ephone . . . assigned

and billed to Olando Santana, Jr.

The wiretap plant was operated for approximately twenty
days. As a result of certain subscriber changes, the order was
anended once during the course of the plant's operation. And on
Novenber 29 and Decenber 7, 1999, the governnent filed progress
reports with the court setting forth the nunber of calls

i ntercepted, sanples of the types of conversations recorded, and

nanes of conspirators who had and had not been identified. See 18



U S C 8§ 2518(6) (providing that the authorizing judge may require
the governnment to submt periodic progress reports).

Utimately, the wiretap intercepted approxinmately 1700
t el ephone calls. Throughout the duration of the wretap, the
government relied on the services of civilian nonitors working
under contract with the governnent. The civilian nonitors provided
sonme transl ation services; however, the mgjority of the civilians
services consisted of nonitoring all intercepted calls and
performng "mnimzation" -- that is, the inplenentation of
procedures established by the governnent to ensure that the fewest
nunber of non-pertinent (or "innocent"”) calls are intercepted. See
18 U . S.C. § 2518(5) (providing for a mnimzation requirenent in
any order approving or extending a wiretap warrant).

Based on the information obtained through the wiretap,
the governnent was able to build a form dable case against the
conspiracy nenbers. According to the appellant, a nunber of the
i ntercepted tel ephone calls were particularly incrimnating to him

B. Proceedings below

Lopez was indicted and charged together with seventeen
ot her co-conspirators. Count | of the indictnment charged Lépez and
the other defendants with a conspiracy to possess with intent to
distribute cocaine and cocaine base in violation of 21 US.C
88 841(a)(1l), 841(b)(1)(A), and 846. The remaining counts of the
seven-count indictnment pertained to conspirators other than Lopez.

The case was assigned to U.S. District Judge CGene Carter.



Lopez, joined by nost of the other defendants, noved to
suppress the evidence gathered by the wiretap. Lépez argued bel ow
1) that there was no probable cause to issue the wretap
aut hori zation; 2) that the governnment failed to denonstrate inits
application for Wi retap aut hori zati on t hat conventi onal
i nvestigative techniques were ineffective; and 3) that the
government failed to properly mnimze the interception of the
t el ephone calls. Judge Carter denied Loépez's initial notion to
suppress, but raised concerns in his witten decision about the
governnment's use of civilian nonitors to conduct the m nim zation.

See United States v. Lopez, No. Cim 99-79-P-V, 2000 W. 761977

(D. Me. April 28, 2000). Judge Carter then invited all of the
defendants to file additional notions to suppress for the purpose
of addressing this issue. Lopez did so and argued that the
governnment's use of civilian nonitors exceeded the scope of the
original wiretap authorization and, as a consequence, resulted in
i nproper mnimzation of calls to the targeted phones. After this
addi tional round of briefing, Judge Carter denied the notion to
suppress. See United States v. Lopez, 106 F. Supp. 2d 92 (D. Me.
2000) .

Following the denial of the notion, LbOpez entered a
conditional plea of guilty, preserving for appeal the adm ssibility
of the wiretap evidence. Judge Carter then sentenced LOpez to 240

nmonths in prison. This tinely appeal foll owed.



II. TITLE III

By enacting Title 111, Congress sought to protect the
privacy of wre and oral communications while, at the sane tine,

aut hori zing the use of el ectronic surveillance evi dence obtai ned by

| aw enforcenment under specified conditions. See Bartnicki V.
Vopper, 532 U. S. 514, 523 (2001). In accordance with Congress's
concern for preserving privacy, Title Il makes the interception of

el ectronic comrunications by |aw enforcenent an extraordinary
I nvestigative technique whose use "is to be distinctly the

exception -- not the rule.” United States v. Hoffman, 832 F.2d

1299, 1306 (1st GCr. 1987). The statute thus inposes a nunber of
strict requirenents on the issuance and use of wi retap warrants.

See United States v. G ordano, 416 U. S. 505, 515 (1974).

At the outset, a duly-authorized | aw enforcenent officer
nmust obtain approval fromthe Attorney General of the United States
or a specially designated assistant attorney general in order to
apply to a federal judge for a wiretap. See 18 U S.C. § 2516(1).
Once such approval is obtained, the officer nust present a witten
application for a wiretap to the judge. Before issuing the
wi retap, the judge nust nake certain enunerated findings and i ssue
an ex parte order containing specified el enents. See 18 U. S.C
§ 2518(1), (3)-(4).

In the application for the wiretap, the governnment mnust
make a detailed proffer including: (a) the identity of the
i nvestigative or |aw enforcenent officer nmaking the application

and the officer authorizing the application; (b) a full and

-6-



conpl ete statenent of the facts and circunstances justifying the
applicant's belief that an order should be issued;* (c¢) a full and
conplete statenent as to whether or not other investigative
procedures have been tried and failed or why they appear to be too
dangerous or unlikely to succeed if tried; (d) a statenent of the
period of time for which the interception is required to be
mai ntai ned; and (e) a full and conplete statenment of the facts
concerning all previous applications involving any of the sanme
persons, facilities, or places specified in the application. See
18 U.S.C. § 2518(1)(a)-(e).

Finally, in the event the application is granted, Title
I 1l provides nunmerous grounds upon which comruni cations obtained
pursuant to a Title 11l warrant my be suppressed in any
proceedi ng. Specifically, the statute states:

Any aggrieved person in any trial, hearing, or

proceedi ng in or before any court, departnent,

of ficer, agency, regulatory body, or other

authority of the United States, a State, or a

political subdivision thereof, my nobve to

suppress the contents of any wre or oral

communi cation intercepted pursuant to this

chapter, or evidence derived therefrom on the

grounds that -- (i) the comunication was

unlawfully intercepted; (ii) the order or

aut hori zation or approval under which it was

intercepted is insufficient on its face; or
(ii1) the interception was not nade in

! The governnent's statenment of the facts and circunstances

justifying its belief that an order shoul d be issued nust include:
details as to the particul ar offense that has been, is being, or is
about to be conmtted; a description of the nature and | ocati on of
the facilities fromwhich the conmunication is to be intercepted;
a description of the type of communications sought to be
i ntercepted; and the identity of the person comritting the offense
and whose communications are to be intercepted. See 18 U S.C
§ 2518(1)(b)(i)-(iv).
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conformty with the order of authorization or
approval

Id. 8§ 2518(10)(a).

Lopez makes sundry argunents as to why the incrimnating
communi cations intercepted by the governnment nust be suppressed.
He argues first that the governnent's applicati on was i nadequat e on
its face to satisfy the so-called "necessity requirenment” of Title
I11. See id. 8 2518(1)(c). Loépez also argues that the governnent
neglected to disclose its intention to use civilian nonitors and,
therefore, that its subsequent use of such nonitors violates Title
1l and conpel s the suppression of the intercepted calls. Lastly,
LOpez raises challenges to the nonitor's minimzation efforts and
t he supervision of the nonitors by governnent agents. W address
each of Lopez's argunents in turn.

A. The "necessity requirement"

Title Ill requires that a wiretap application include "a
full and conplete statenent as to whether or not other
i nvestigative procedures have been tried and failed or why they
reasonably appear to be unlikely to succeed if tried or to be too
danger ous. " Hof f man, 832 F.2d at 1306 (quoting 18 U S. C

§ 2518(1)(c)); see also United States v. Kahn, 415 U.S. 143, 153

n.12 (1974) (noting that the necessity requirenment was "designed to
assure that wiretapping is not resorted to in situations where
traditional investigative techniques would suffice to expose the
crime"). In order to satisfy this requirenent of necessity, the

governnment nust denonstrate that it has nade "a reasonable, good



faith effort to run the gamut of normal investigative procedures
before resorting to neans so intrusive as electronic interception
of tel ephone calls.” Hoffman, 832 F.2d at 1306-07. However, the
necessity requirenent is not tantamobunt to an exhaustion

requirenent. See United States v. Edwards, 69 F.3d 419, 429 (10th

Cr. 1995) ("[L]aw enforcenment officials are not required to
exhaust all other conceivable investigative procedures before
resortingtow retapping.") (citations and quotations onmtted); see

also United States v. David, 940 F.2d 722, 728-29 (1st Cr. 1991)

(hol di ng that necessity was shown even though governnent had not
attenpted to use search warrants, pen registers, or undercover
agents). Consequently, Title Ill does not "force the governnent to
run outlandish risks . . . before seeking a wretap." Hoffnan, 832
F.2d at 1306.

In review ng the sufficiency of the governnent's show ng

of necessity, the appeals court role is not to nake a de novo
determ nation of sufficiency as if it were [the issuing judge], but
to decide if the facts set forth in the application were mnimally
adequate to support the determnation that was nade.'" United
States v. Ashley, 876 F.2d 1069, 1074 (1st Gir. 1989) (quoting

United States v. Scibelli, 549 F.2d 222, 226 (1st GCr. 1977)).

That is, "[t]he sufficiency of the affidavit is to be upheld where
the appellate court determnes that the issuing court could have
reasonably concluded that nor mal i nvestigatory procedures

reasonably appeared to be unlikely to succeed.” |[|d.



Lopez argues that the governnent's application was
insufficient on its face. He characterizes the governnment's
affidavit in support of the application as |argely conposed of
conclusory assertions devoid of factual specificity. He al so
contends that the application reveals that the governnent failed to
utilize some investigative avenues that still renai ned open.

To be sure, the governnent's affidavit nmust show with
specificity why ordinary neans of investigation wll fail;
conclusory statenments w thout factual support are not sufficient.
See 18 U.S.C. 8§ 2518(1)(c) (requiring a "full and conplete

statenent"); see also United States v. Castillo-Garcia, 117 F.3d

1179, 1194 (10th Cr. 1997) ("[G eneralities, or statenents in the
conclusory | anguage of the statute, are insufficient to support a
wiretap application."). But in this case, we are satisfied that
the governnent's application was nore than mninally adequate to
persuade the issuing judge that the warrant was reasonably
necessary. It would be de trop for us to reiterate the anal ysis of
Judge Carter in the court below, which we find to be both thorough
and well reasoned, so we shall confine ourselves to sonme Kkey
observati ons.

The affidavit of DEA Agent Boyle described several
alternative investigative techniques that had been tried and
failed, appeared unlikely to succeed, mght alert the conspirators,

or were too dangerous to pursue.? Al t hough several of the

2 Specifically, Agent Boyle listed six such techniques: 1)

physi cal surveillance; 2) grand jury subpoenas; 3) undercover drug
purchases; 4) pen registers; 5) trap-and-trace devices; and 6)

-10-



techni ques (such as physical surveillance, interrogation of
informants, pen-register analysis, and controlled buys by
under cover agents) had proven valuable in the past, the utility of
those tools was exhausted or greatly dimnished by the tinme the
gover nment sought its warrant.

As the details of Agent Boyle's affidavit denonstrate,
the traditional techniques enployed by the DEA over the course of
several nonths had failed to establish the identity of sone
conspirators, particularly those at the top of the distribution

chain. See United States v. Diaz, 176 F.3d 52, 110-11 (2d Cr.

1999) (holding that necessity for wretap was shown because
tradi tional techniques were not adequate to reveal sources of drug

supply and | ocati on of drug proceeds); United States v. Cooper, 868

F.2d 1505, 1509-10 (6th G r. 1989) (holding that necessity for
Wi retap was shown because wiretap followed | engthy i nvestigationin
whi ch normal investigative procedures were used extensively but had
not identified customers and agents of prescription drug ring).
Moreover, the affidavit docunents specific incidents suggesting
that the further use of surveillance and undercover operations
risked revealing the investigation and placing |aw enforcenent

officers in harnms way. For exanpl e, one conspirator expressed

search warrants. Cf. United States v. VanMeter, 278 F.3d 1156
1153-64 (10th Gr. 2002) (noting that normal investigative
procedures subject to 18 U S.C. 8§ 2518(1)(c) include: 1) standard
vi sual and aural surveillance; 2) questioning and i nterrogation of
W tnesses or participants (including the use of grand juries and
the grant of inmmunity if necessary); 3) use of search warrants; 4)
infiltration of conspiratorial groups by undercover agents; and 5)
use of pen registers and trap-and-trace devices).

-11-



concern to an undercover agent about the "heat" in the area.
Months | ater, the same conspirator refused to speak to or deal with
the agent. One of the governnent's cooperating wtnesses was al so
questioned by conspiracy nenbers as to whether he was in |eague
with the authorities. And the affidavit points to other instances
where t he conspirators engaged i n counter-surveillance designed to

avoi d detection by lawenforcenent. See United States v. Wl Ilians,

124 F.3d 411, 418 (3d Cr. 1997) (necessity shown because
gover nnent had been unable to use a confidential informant w thout
hi gh ri sk of di scovery, and co-conspirators used evasi ve techni ques

such as electronic detection equipnent); United States .

Carrazana, 921 F.2d 1557, 1564-65 (11th Cr. 1991) (necessity for
W r et ap shown because ot her investigative nmet hods were unsuccessf ul
due to drug ring's counter-surveillance protection).

QO her investigative techniques that were not tried by the
government were al so i nadequate because they m ght have reveal ed
the ongoing investigation. The execution of a search warrant or
i ssuance of grand jury subpoenas would have likely alerted other
conspiracy nenbers to law enforcenent's investigation. Al so,
al though Lépez suggests that a handful of cooperating sources
(including two active conspiracy nenbers who had been arrested
during the course of the investigation) could have provi ded usef ul
grand jury testinony, we think the issuing judge woul d have been
justified in doubting the efficacy of such action. As Agent Boyle
states in his affidavit, two of the cooperating sources had imted

i nformati on concerning the full scope of the conspiracy, and

-12-



calling other cooperating sources before the grand jury could
arouse the suspicions of others.

Viewed as a whole, the information contained in the
governnment's application for the Title IlIl warrant was not, as
Lopez suggests, nere boilerplate. Nor were the circunstances
surroundi ng the government's investigation of the drug conspiracy
so commonpl ace or generic that our approval of the issuance of the
warrant in this case woul d assure that a warrant could be issued in
virtually any drug investigation. The governnent provided the
issuing judge with specific factors -- particularly the DEA s
inability to identify key conspiracy nenbers and the conspiracy's
grow ng awar eness of |aw enforcenent activity -- that mlitated in
favor of using a nore drastic investigative tool. W therefore
affirmthe district court's ruling that the government's warrant
application satisfied Title Ill's necessity requirenent.

B. Civilian monitors

Lopez argues next that the conmmunications nmnust be
suppressed because the governnent violated Title Il by failing to
disclose to the issuing judge that civilian nonitors would be
utilized during the interception process. Although we agree with
Lopez that the governnent nust disclose its intention to use
civilian nonitors, we do not find the failure to do so in this case
to be sufficient grounds to suppress the conmuni cati ons.

There is no doubt that the use of civilian nonitors for
the execution of a wiretap cannot constitute a per se violation of

Titlelll, since the statute explicitly contenpl ates the assi stance
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of civilian personnel. Specifically, Title 1Il provides, in
rel evant part: "An interception under this chapter may be conducted
in whole or in part by Governnent personnel, or by an individual
operating under a contract with the Governnent, acting under the
supervision of an investigative or law enforcenent officer
authorized to conduct the interception.” 18 U.S.C. § 2518(5).
Nevertheless, Title 11l generally places a burden of "full and
conpl ete"” disclosure on the governnent in its application for a
wiretap, see id. 8 2518(1)(b),(c) & (d), and the issuing judge is
obliged to craft the order approving the wiretap with specificity,
see id. § 2518(4). These provisions necessitate candor on the part
of the governnent -- a candor that, in our view, would generally be
underm ned if the government could w thhold inportant information
about the manner in which the wiretap will be conducted.

The governnent's failure to disclose its plans to use
civilian nmonitors frustrates the objectives of other provisions of
Title 11l as well. For exanple, the statute mandates that the
i ssuing judge include in any order a provision requiring that the
wiretap be conducted in such a way as to mnimze nonpertinent
communi cations. See id. 8§ 2518(5). |If the issuing judge is kept
i gnorant of the manner in which the governnent intends to execute
the wiretap, this dimnishes the judge's ability to craft an order
that is sufficiently protective of the mnimzation requirenent.
In addition, the statute permts the issuing judge to require
status reports showng "what progress has been nade toward

achi evenent of the authorized objective and the need for continued

- 14-



interception.” 1d. 8 2518(6). Yet, without information on howthe
calls are being intercepted, and by what personnel, the judge's
i npression of the progress of the wiretap may be m st aken.

In light of these considerations, we hold that the
government nust disclose, as a part of its application for a
wiretap warrant, any intention to utilize the services of civilian
nmonitors in the execution of the warrant. To hold ot herw se woul d,
in our view, run counter to the general duty of candor the statute
i nposes on the governnent and inpair the issuing judge's ability to
preserve inportant privacy interests protected by Title |11

Havi ng established that Title Ill requires the governnent
to provide the issuing judge with information on any plans to
enploy civilian nonitors, we turn to the question of whether the
governnent's conduct in this particular case requires the
suppression of the comunications that incrimnate Lopez. Title
1l sets out a broadly-worded statutory exclusion rule that, onits
face, prohibits the use at trial of any evidence "derived fronf a
wretap "if the disclosure of that information would be in
violation of this chapter.” [1d. 8 2515. The governnent's failure
to disclose its intention to use civilian nonitors, which viol ates
an obligation under Title Il1l, thus lays the foundation for a

nmotion to suppress.?

8 The district court separated its analysis of suppression into
two categories, reasoning that the failure to disclose provided
grounds for suppression 18 U . S.C. 8§ 2518(10)(a)(i) (providing for
suppression of conmmunications that are "unlawful ly intercepted"),
while the resulting failure of the warrant to authorize civilian
nonitors mght give rise to a suppression notion under 18 U.S.C.
§ 2518(10)(a)(iii) (providing for suppression where "the
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Despite the broad | anguage of § 2515, "it is well-settled
that not every failure to conply fully with any requirenent

provided in Title Il necessitates suppression.” United States v.

Escobar-De Jesus, 187 F.3d 148, 171 (1st Cir. 1999); see United

States v. Donovan, 429 U S. 413, 432-34 (1977); United States v.

Chavez, 416 U. S. 562, 571-79 (1974). A court evaluating a
suppression notion nust consider whet her the underlying violation
of Title Ill frustrated the protective purpose of that statute in
a particular case. Thus, "violations of even . . . central
requirenents do not mandate suppression if the governnent
denonstrates to the court's satisfaction that the statutory purpose

has been achieved despite the violation." United States .

Cunni ngham 113 F.3d 289, 293-94 (1st Cr. 1997) (quoting United
States v. Johnson, 696 F.2d 115, 121 (D.C. Gr. 1982)). Wthout
trivializing the nature of the violationin this case, we find that
the wiretap was conducted in manner that preserved the core
protective purposes of Title Il

The restrictions in Title IIl aimto limt the use of
Wi retapping to those situations where it is truly justified, and to
protect privacy as nush as reasonably possi bl e when wiretapping is

used. See Escobar-De Jesus, 187 F.3d at 171. The undi scl osed use

of civilian nonitors did not affect the |likelihood that the wiretap

woul d be authorized in the first place, nor did it increase the

interception was not nmade in conformty wth the order of
aut hori zation or approval"). See Lopez, 106 F. Supp. 2d at 97-98.
Because our suppression analysis evaluates the same factors and
reaches the same conclusion on both of these arguably distinct
grounds, we consi der them together.

-16-



wWretap's intrusion on privacy interests. The principal purposes
of Title Ill were not frustrated by the viol ati ons here.

In addition, the district court's unchall enged findings
denonstrate that, aside fromthe failure to disclose the use of

civilian nonitors, the wretap was conducted in an adnmrably

prof essi onal nmanner. Privacy concerns were protected to the
greatest extent possible. Suppression is less likely to be
necessary when the violation of Title Ill represents an isol ated

flaw in "a process that in all other inportant respects conplied
with the statute.” Cunnignham 113 F.3d at 294.

Finally, there is no indication that the governnent's
violations of Title Ill were wllful or knowing. W are the first
court of appeals to hold that Title Il requires the governnent to
di scl ose any plans to enploy civilian nonitors; indeed, we appear
to be the first court that has been squarely presented with the
i ssue. Thus, the law enforcenent in this case presumably did not
realize that their wundisclosed use of civilian nonitors could
constitute a violation of the statute. The district court
determined that, although the used of civilian nonitors departed
fromthe precise terns of the order authorizing the wiretap, "the
vi ol ation was inadvertent, as opposed to a conscious decision by
t he Governnent or | aw enforcenent officers to take action they knew
to be contrary to an intercept order." Lopez, 106 F. Supp. 2d at
100.

Insum Title Ill inposes an obligation on the gover nnment

to disclose to the i ssuing judge any plans to use civilian nonitors

-17-



in the execution of a wiretap warrant. In the case at hand,
however, the governnent's failure to make that disclosure, along
with the governnment's seemng violation of an order that did not
permt the use of civilian nonitors, does not provide a valid basis
for suppressing the intercepted conmunicati ons.

C. Miscellaneous issues

Lopez offers two renmmining argunments as to why the
i ntercepted communi cations should be suppressed. We think both
argurments lack nmerit and address themonly briefly.

First, Lopez contends that the governnment violated the
requi renent that civilian nmonitors conducting an interception mnmust
be "supervis[ed]" by an "investigative or |aw enforcenent officer
aut horized to conduct the interception.” 18 U S.C. § 2518(5).
Even assumng that a violation of this requirement could
concei vably provide the basis for a notion to suppress, Lo6pez's
argunment in this case is sunk by the findings of the district
court.

According to the opinion below, the civilian nonitors,
who worked sixteen-hour shifts every day for twenty days, were
supervised at all times by a shift supervisor. The one apparent
exception was a single instance where the supervising agent |eft
the plant for ten to fifteen mnutes to conduct routine
surveillance. LoOpez does not appear to challenge Judge Carter's

findings as clearly erroneous. See United States v. Hawkins, 279

F.3d 83, 85 (1st Cir. 2002) ("[We review the factual findings of

the district court for clear error."). |Instead he argues that, as
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a matter of law, the single | apse of supervision taints all of the
i ntercepted communi cations. W disagree, and think that such a de
mnims departure from the supervision standard is no basis for
excluding the comunicati ons. This is especially so where, as
here, LOpez nakes no attenpt to identify any prejudice arising from
the interception of communi cations that m ght have occurred during
the brief unsupervised period.

Second, Loépez argues that the civilian nonitors were
ineffective at mnimzing non-pertinent calls, as is required by
18 U.S.C. § 2518(5). The m nimzation requirenent "spotlights the
interest in confining intrusions as narrowy as possi ble so as not
to trench inperm ssibly upon the personal lives and privacy of
wiretap targets and those who, often i nnocently, come into contact
with such suspects.” Hoffman, 832 F.2d at 1307. Wen fulfilling
its obligation to mnimze unauthorized comunications, "'[t]he
governnment is held to a standard of honest effort; perfection is

usually not attainable, and is certainly not legally required.

United States v. Charles, 213 F.3d 10, 22 (1st Cr.) (quoting

United States v. Uribe, 890 F.2d 554, 557 (1st Gr. 1989)), cert.

denied, 531 U S. 915 (2000). In examning the governnment's
adherence to this standard, we | ook at several factors, including:
1) the nature and conplexity of the suspected crines; 2) the
t horoughness of the governnent's precautions to bring about
mnimzation; and 3) the degree of judicial supervision over the

surveill ance process. See United States v. London, 66 F.3d 1227,

1236 (1st Cir. 1995).
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Judged by these criteria, the government's mnim zation
efforts in this case far exceeded what was required; indeed, its
performance bordered on perfection. The wretap intercepted
approximately 1700 calls. O that |arge nunber, Lépez and his co-
defendants could identify only six calls that arguably were
unrelated to the drug conspiracy. This anounts to only 0.35% of
the total nunber of calls intercepted. Furthernore, the district
court analyzed the six challenged calls and found as a fact,
unchal l enged in this appeal, that only two of themwere inproperly
m nimzed. Thus, the sumtotal of inpermssibly intercepted calls
was a mere 0.11%of the total calls. Lopez, 2000 W. 761977, at *9.

Al though "blind reliance on the ©percentage of
nonpertinent calls intercepted is not a sure guide" to determ ning

whet her the minimzation was proper, Scott v. United States, 436

UsS 128, 140 (1978), the nearly flaw ess performance of the

government in this case carries significant weight. Cf. United

States v. Bennett, 219 F. 3d 1117, 1124 (9th Cr.) (mnim zation
requi renent nmet where inproperly intercepted calls accounted for

only 3.65%o0f 7322 total intercepted calls), cert. denied, 531 U S.

1056 (2000). Plus, the findings of the district court support the
conclusion that the government established and observed thorough
precautions to bring about mnimzation and that there was a
significant degree of judicial supervision over the surveillance

process. See London, 66 F.3d at 1236. Finally, as the district

court found, LOpez was not prejudiced in any way by the inproper

mnimzation of the two calls. The district court's decision not
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to suppress the comunications was therefore justified in all
respects.

IITI. SENTENCING

Forging ahead pro se, LoOpez challenges the 240-nonth
sentence i nposed by the district court as violative of the Suprene

Court's decision in Apprendi v. New Jersey, 530 U. S. 466 (2000).*

Because we conclude that Lopez voluntarily relinquished his
Apprendi argunents below, we affirm the sentence inposed by the
district court.

The i ndi ct mrent under whi ch Lopez was charged al | eged t hat
he was subject to the penalty provisions of 21 US C § 841
(b)(1)(A) (providing for a maxi numsentence of life). However, the
i ndi ctment, which was issued pre-Apprendi, did not specify a drug
quantity. After Apprendi was deci ded, the government agreed not to
seek a new indictnent that alleged a drug amobunt and to limt
Lopez' s sentence exposure to 20 years.

The flawed indictnment becane a well-worn topic in the
district court during the sentencing proceedings. On Cctober 3,
2000, after hearings and rulings on suppression notions, LoOpez
appeared, with counsel, to enter a plea of gquilty. When asked

whet her he was pleading guilty because he was guilty and for no

4 The central teaching of Apprendi is that the Fourteenth
Amendnent right to due process and the Sixth Anendnent right to
trial by jury require that ""any fact (other than prior conviction)
that increases the maxi num penalty for a crine nust be charged in
an indictnent, submtted to a jury, and proven beyond a reasonabl e
doubt.'" 530 U. S. at 476 (quoting Jones v. United States, 526 U. S.
227, 243 n.6 (1999)).
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ot her reason, Loépez responded, "I have another reason . . . [t]he
Apprendi case." At this point, defense counsel interjected, "Wat
| have told [Lépez] . . . is that it is ny belief that
Apprendi can only allow for a sentence up to 20 years

Judge Carter conceded the irregularity but noted that the
governnment stood ready to re-charge Lépez under an indictnent that
specified a drug quantity. Judge Carter also pointed out that a
supercedi ng i ndi ct ment coul d i ncrease t he naxi rumsent ence exposure
beyond 240 nont hs. Def ense counsel then admitted that he had
advi sed Lépez "froma strategic standpoint” that it was in his best
interest to plead guilty before the governnent could take such
action.

After this discussion, the court again asked Lépez if he
was pl eading guilty because he was guilty. LoOpez replied that he
was. The court then asked, "Is the only other reason you have to
tender this plea, your desire to limt exposure to the length of
the period of incarceration?” Lépez replied, "yes." After
explaining to Lépez the rights that he surrendered by pleading
guilty, Judge Carter ascertained that LOpez understood and wai ved
these rights. LOpez was then sentenced to 240 nonths in prison.

For the first time on appeal, LOpez now argues that his
sentence viol ated Apprendi because the governnment was derelict in

its duty to charge a drug quantity in the indictnent. Finding that
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this case presents one of the clearest exanples of waiver
i magi nabl e, we reject Lbépez's entreaty.?®

Aparty's mere forfeiture, or failure to tinely assert a

right, does not preclude appellate review for "plain error” under
Federal Rule of Crim nal Procedure 52(b), but a waiver of a right

bars even this highly deferential form of scrutiny. See United

States v. A ano, 507 U. S. 725, 733 (1993); see also United States

v. Lemmerer, 277 F.3d 579, 591 n.4 (1st Gr. 2002). |In order for
us to find waiver, the party nust have nade an "'intentional

relinqui shnment or abandonnent'" of a known right. United States v.

Mtchell, 85 F.3d 800, 807 (1st Cir. 1996) (quoting A ano, 507 U. S.
at 733).

In this case, there is no doubt that Lépez was well aware
that Apprendi carried inplications for his case. As Loépez stated
during the plea colloquy, his attorney had advised himto plead
gui Ity under the present indictnent precisely because of the effect
of Apprendi . Judge Carter also apprised Lépez of the potentia

Apprendi issue. Indeed, Judge Carter guaranteed that the sentence

® Loépez also appears to argue that absence of a drug quantity

element in the indictnent deprived the district court of
jurisdiction and requires the vacatur of his sentence. Thi s
argunment is foreclosed by the Suprenme Court's recent decision in
United States v. Cotton, 122 S. C. 1781 (2002). Addressing a
def endant's conviction under of 21 U. S.C. 88 846 and 841(a)(1), the
Court in Cotton unaninmously held that the failure of the governnent
to include a drug quantity in the indictnent was not a
jurisdictional defect that deprived a federal court of the power to

I npose a sentence. See 122 S. . at 1785. I nstead, the Court
found that a sentence based on an indictnent |acking a specific
drug quantity would be reviewed for "plain error.” |1d. Since we

find no valid claim of error to review, Lopez's jurisdictiona
argument is a non-starter.
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i mposed woul d be consistent with Apprendi, and stated t hat he woul d
all ow Lopez to withdraw his guilty plea and proceed to trial if a
sentence i n excess of 20 years were handed down.® Wen the 20-year
sentence was announced, Lépez did not object or seek to w thdraw
hi s pl ea.

Furt her nore, LOopez gained a valuable benefit by
acquiescing to the charges in the original indictnent. As noted
above, the governnent was prepared to seek a supersedi ng i ndi ct nent
with a specific drug quantity. Had the governnment done so, Loépez
woul d have doubtl essly faced a harsher sentence. For this reason,
Lopez' s counsel recognized that, "from a strategic standpoint,"
Lopez was better off pleading guilty to the original indictnment.
Lopez al so adnitted that his plea was based in part on his desire
tolimt his exposure for purposes of sentencing. LOpez cannot now
appeal what he earlier used as a pawn to better his situation.

Because Loépez knowi ngly and voluntarily relinqui shed any

appeal stenming fromthe Supreme Court's decision in Apprendi (and

® The sentence i nposed by the district court insured that, even if

Lopez' s bel ated Apprendi argunents could be reviewed for "plain
error," see Fed. R Crim P. 52(b), there is sinply no "error" to
correct. The "default" or "catchall" provision of the statute
under whi ch Lépez was charged, 21 U.S.C. 8§ 841(b)(1)(C, prescribes
that a 240-nonth maxi mum sentence may be inposed for trafficking
even the snmallest quantity of cocaine. United States v. Lépez-
Lopez, 282 F.3d 1, 22 (1st Cr.), cert. denied, 122 S. C. 2642
(2002). Thus, Judge Carter's sentence, set at the upper Iimt of
what is permtted by 21 US C 8§ 841(b)(1)(C, did not violate
Apprendi, which "applies only when the di sputed 'fact' enlarges the
applicabl e statutory maxi nrum and the defendant's sentence exceeds
the original maximum" United States v. Caba, 241 F.3d 98, 101
(1st Cr. 2001).
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t her eby gai ned a val uabl e benefit), we cannot review his clains of
error.

IV. CONCLUSION

The district court handled this case in praiseworthy
fashion. W find nothing in Lépez's appeal that woul d conpel any
alteration of the rulings bel ow

Affirmed.

- 25-



